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5728-S. E AVH JUDI H5132.1

By Representative Lantz

ESSB 5728 - H COW AMD
By Commttee on Judiciary

Strike everything after the enacting clause and insert the
fol | ow ng:

"PART | - MEDI CAL LIABILITY

Sec. 1. RCW4.22.070 and 1993 ¢ 496 s 1 are each anmended to read
as follows:

(1) In all actions involving fault of nore than one entity, the
trier of fact shall determ ne the percentage of the total fault which
is attributable to every entity which caused the clainmant's damages
except entities imune fromliability to the claimant under Title 51
RCW The sum of the percentages of the total fault attributed to at-
fault entities shall equal one hundred percent. The entities whose
fault shall be determned include the claimnt or person suffering
personal injury or incurring property damage, defendants, third-party
defendants, entities released by the claimant, entities with any other
i ndi vi dual defense against the claimant, and entities immune from
l[iability to the claimnt, but shall not include those entities immune
fromliability to the claimant under Title 51 RCW Judgnent shall be
ent ered agai nst each def endant except those who have been rel eased by
the claimant or are immune from liability to the claimant or have
prevail ed on any other individual defense against the claimant in an
anount which represents that party's proportionate share of the
claimant's total damages. The liability of each defendant shall be
several only and shall not be joint except:

(a) A party shall be responsible for the fault of another person or
for paynment of the proportionate share of another party where both were
acting in concert or when a person was acting as an agent or servant of
the party.

(b)(i) Except as provided in (b)(ii) of this subsection, if the
trier of fact determnes that the claimant or party suffering bodily
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injury or incurring property danmages was not at fault, the defendants
agai nst whom judgnent is entered shall be jointly and severally liable
for the sum of their proportionate shares of the ((elatmants
Felatmant-s})) claimant's total damages.

(ii) Subsection (b)(i) of this subsection does not apply to health
care providers as defined in RCOW 7.70.020, in all cases governed by
chapter 7.70 RCWwi th respect to judgnents for noneconom c danages. In
all cases governed by chapter 7.70 RCW the liability of health care
providers for noneconom c damages is several only. For the purposes of
this section, "noneconom c danmages"” has the neaning given in RCW
4.56. 250.

(2) In all actions for danmages under chapter 7.70 RCW the entities
to whom fault nmay be attributed shall be limted to the clainmants
defendants, and third-party defendants who are parties to the action
any entities released by the claimant, and entities inmune from
liability to the clainant.

(3) If a defendant is jointly and severally |iable under one of the
exceptions listed in subsections (1)(a) or (1)(b) of this section, such
defendant's rights to contribution against another jointly and
severally |iable defendant, and the effect of settlenment by either such
defendant, shall be determ ned under RCW 4.22.040, 4.22.050, and
4. 22.060.

((3))) (4)(a) Nothing in this section affects any cause of action
relating to hazardous wastes or substances or solid waste disposa
sites.

(b) Nothing in this section shall affect a cause of action arising
fromthe tortious interference with contracts or business relations.

(c) Nothing in this section shall affect any cause of action
arising from the manufacture or nmarketing of a fungible product in a
generic form which contains no clearly identifiable shape, color, or
mar Ki ng.

Sec. 2. RCW70.105.112 and 1987 ¢ 528 s 9 are each anended to read
as follows:

This chapter does not apply to special incinerator ash regul ated
under chapter 70.138 RCW except that, for purposes of RCW
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4.22.070((3))) (4)(a), special incinerator ash shall be considered
hazar dous wast e.

Sec. 3. RCW 7.70.080 and 1975-'76 2nd ex.s. ¢ 56 s 13 are each
anmended to read as foll ows:

Any party may present evidence to the trier of fact that the
((pattent)) plaintiff has already been conpensated for the injury
conpl ai ned of from any source except the assets of the ((patient—hts))
plaintiff, the plaintiff's representative, or ((h+s)) the plaintiff's
i mredi at e fami | y((;—er—i-Asurance—purchasedwith-such-assets)). 1In the
event such evidence is admtted, the plaintiff may present evidence of
an obligation to repay such conpensation and evidence of any anount
paid by the plaintiff, or his or her representative or imediate

famly, to secure the right to the conpensation. ((+asurancebargained

w O - way

purechased—wththeassets—oftheenployee—)) Conpensation as used in

this section shall nean paynent of noney or other property to or on
behal f of the patient, rendering of services to the patient free of
charge to the patient, or indemnification of expenses incurred by or on
behal f of the patient. Notwi t hstanding this section, evidence of
conpensation by a defendant health care provider may be offered only by
t hat provider.

NEW SECTION. Sec. 4. The legislature intends, by establishing a
Si x-year statute of repose in RCW4.16.350, to respond to the court's
deci sion in DeYoung v. Providence Medical Center, 136 Wh.2d 136 (1998),
by expressly stating the legislature's rationale for a statute of
repose.

The | egi slature recogni zes that a six-year statute of repose al one
may not solve the crisis in the nedical insurance industry. However
to the extent that a six-year statute of repose has an effect on
medi cal mal practice insurance, that effect will tend to reduce rather
than increase the cost of nal practice insurance.

Whet her or not the statute of repose has the actual effect of
reducing insurance costs, the legislature finds it wll provide
protection against clainms, however few, that are stale, based on
untrustworthy evidence, or that place undue burdens on defendants.
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In accordance with the court's opinion in DeYoung, the legislature
further finds that conpelling even one defendant to answer a stale
claim is a substantial wong, and setting an outer |limt to the
operation of the discovery rule is an appropriate aim

The legislature further finds that a six-year statute of repose is
a reasonable tine period in light of the need to balance the interests
of injured plaintiffs and the health care industry.

The legislature intends to establish a six-year statute of repose
in section 5 of this act and specifically set forth for the court the
legislature's legitimate rationale for adopting the six-year statute of
repose. The legislature further intends that the six-year statute of
repose established in section 5 of this act be applied to actions
commenced on or after the effective date of this section.

Sec. 5. RCW4.16.350 and 1998 ¢ 147 s 1 are each anmended to read
as follows:

(1) Any civil action for damages that is based upon alleged
prof essi onal negligence, that is for an injury or condition occurring
as a result of health care which is provided after June 25, 1976, and
that is brought against((=

42-)) a person or entity identified in subsection (2) of this
section, shall

(a) Wth respect to a patient who was eighteen years old or ol der
at the tine of the act or omssion alleged to have caused the injury or
condition, be conmmenced by the later of:

(i) Three years fromthe act or om ssion; or

(ii) ©One vyear from the tinme the patient or his or her
representative discovered or reasonably should have di scovered that the
injury or condition was caused by the act or om ssion; and

(b) Wth respect to a patient who was under the age of eighteen
years at the tinme of the act or omssion alleged to have caused the
injury or condition, be commenced by the later of:

(i) When the patient reaches age twenty-one or six years fromthe
act or om ssion, whichever occurs first; or

(ii) ©One vyear from the tinme the patient or his or her
representative di scovered or reasonably should have di scovered that the
injury or condition was caused by the act or om ssion; and
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(c) Notwithstanding (a) or (b) of this subsection, in any event be
commenced no later than six years after the act or omn ssion

(2) Persons or entities against whom an action is brought under
subsection (1) of this section include:

(a) A person licensed by this state to provide health care or

related services, including, but not Iimted to, a physician,
ost eopat hi ¢ physician, dentist, nurse, optonetrist, podiatric physician
and sur geon, chi ropract or, physi cal t her api st psychol ogi st,

pharmaci st, optician, physician's assistant, osteopathic physician's
assistant, nurse practitioner, or physician's trained nobile intensive
care paranedic, including, in the event such person is deceased, his or
her estate or personal representative;

((2)) (b) An enployee or agent of a person described in (a) of
this subsection (((H—efthis—seetion)), acting in the course and scope

of his or her enploynent, including, in the event such enployee or

agent is deceased, his or her estate or personal representative; or
((3))) (c) An entity, whether or not incorporated, facility, or

institution enploying one or nore persons described in (a) of this

subsection ((H—et—this—seetton)), including, but not limted to, a

hospital, clinic, health maintenance organization, or nursing hone; or
an officer, director, enployee, or agent thereof acting in the course
and scope of his or her enploynent, including, in the event such
officer, director, enployee, or agent is deceased, his or her estate or
personal representative((+

(3) The tine for comencenent of an action is tolled upon proof of
fraud, intentional conceal nent, or the presence of a foreign body not
i ntended to have a therapeutic or diagnostic purpose or effect, until
the date the patient or the patient's representative has actual
know edge of the act of fraud or conceal nent, or of the presence of the
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foreign body; the patient or the patient's representative has one year
from the date of the actual know edge in which to comrence a civi
action for damages.

(4) For purposes of this section, ((nretwthstandingREW4-16-1906,))
t he knowl edge of a custodial parent or guardian shall be inputed to a
person under the age of eighteen years, and such inmputed know edge
shal | operate to bar the claim of such mnor to the sanme extent that
the claimof an adult would be barred under this section. Any action
not commenced in accordance with this section shall be barred.

For purposes of this section, with respect to care provided after
June 25, 1976, and before August 1, 1986, the know edge of a custodi al
parent or guardian shall be inputed as of April 29, 1987, to persons
under the age of eighteen years.

This section does not apply to a civil action based on intentional
conduct brought agai nst those individuals or entities specified in this
section by a person for recovery of damages for injury occurring as a
result of chil dhood sexual abuse as defined in RCW4. 16. 340(5).

Sec. 6. RCW4.16.190 and 1993 ¢ 232 s 1 are each anended to read
as follows:

(1) Unless otherwise provided in this section, if a person entitled
to bring an action nentioned in this chapter, except for a penalty or
forfeiture, or against a sheriff or other officer, for an escape, be at
the time the cause of action accrued either under the age of eighteen
years, or inconpetent or disabled to such a degree that he or she
cannot understand the nature of the proceedi ngs, such inconpetency or
disability as determ ned according to chapter 11.88 RCW or inprisoned
on a crimnal charge prior to sentencing, the time of such disability
shall not be a part of the tinme limted for the commencenent of action.

(2) Subsection (1) of this section with respect to a person under
the age of eighteen years does not apply to the tine limted for the
commencenent of an action under RCW4. 16. 350.

Sec. 7. RCW7.70.100 and 1993 c¢ 492 s 419 are each anended to read
as follows:

(1) No action based upon a health care provider's professiona
negligence may be commenced unless the defendant has been given at
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| east ninety days' notice of the intention to commence the action. |f
the notice is served within ninety days of the expiration of the
applicable statute of limtations, the tine for the comencenent of the
action nust be extended ninety days fromthe service of the notice.

(2) The provisions of subsection (1) of this section are not
applicable with respect to any defendant whose nane is unknown to the
plaintiff at the tinme of filing the conplaint and who is identified
therein by a fictitious nane.

(3) After the filing of the ninety-day presuit notice, and before
a superior court trial, all causes of action, whether based in tort,
contract, or otherw se, for damages arising frominjury occurring as a
result of health care provided after July 1, 1993, shall be subject to
mandat ory nediation prior to trial except as provided in subsection (6)
of this section.

((2)) (4) The suprene court shall by rule adopt procedures to
i npl erent mandat ory nedi ati on of actions under this chapter. The rules
shal|l require mandatory nediation w thout exception unless subsection
(6) of this section applies. The rules on mandatory nedi ation shal
address, at a m ni num

(a) Procedures for the appointnent of, and qualifications of,
medi at or s. A nedi ator shall have experience or expertise related to
actions arising frominjury occurring as a result of health care, and
be a nmenber of the state bar association who has been admtted to the
bar for a mninmumof five years or who is a retired judge. The parties
may stipulate to a nonlawer nediator. The court my prescribe
additional qualifications of nediators;

(b) Appropriate limts on the anount or nmanner of conpensation of
medi at or s;

(c) The nunber of days following the filing of a claimunder this
chapter within which a nediator nust be sel ected;

(d) The nethod by which a nediator is selected. The rule shal
provide for designation of a nediator by the superior court if the
parties are unable to agree upon a nedi ator;

(e) The nunber of days following the selection of a nediator within
whi ch a nmedi ati on conference nust be held; and

() ((A-—reans—by—whi-ch—nediation—ol—an—action—under—this—chapter
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{¢4r)) Any other matters deened necessary by the court.

((3))) (5) Mediators shall not inpose discovery schedul es upon the
parties.

(6) The mandatory nedi ation requirenent of subsection (4) of this

section does not apply to an action subject to mandatory arbitration
under chapter 7.06 RCW or to an action in which the parties have
agreed, subsequent to the arisal of the claim to submt the claimto
arbitration under chapter 7.04 RCW

(7) The leqgislature respectfully requests that the suprene court by
rule also adopt procedures for the parties to certify to the court the
manner of nediation used by the parties to conply with this section.

NEW SECTION. Sec. 8. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In an action against a health care provider under this chapter,
an expert may not provide testinony at trial, or execute a certificate
of merit required under this chapter, unless the expert neets the
followng criteria:

(a) Has expertise in the nedical condition at issue in the action;

and

(b) At the time of the occurrence of the incident at issue in the
action, was either:

(1) Engaged in active practice in the sane or simlar area of
practice or specialty as the defendant; or

(i1) Teaching at an accredited nedical school or an accredited or
affiliated academ c or clinical training programin the sane or simlar
area of practice or specialty as the defendant, including instruction
regarding the particular condition at issue.

(2) Upon notion of a party, the court nmay waive the requirenents of
subsection (1) of this section and allow an expert who does not neet
those requirenents to testify at trial or execute a certificate of
merit required under this chapter if the court finds that:

(a) Extensive efforts were nade by the party to |ocate an expert
who neets the criteria under subsection (1) of this section, but none
was Wi lling and available to testify; and
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(b) The proposed expert is qualified to be an expert w tness by
virtue of the person's training, experience, and know edge.

NEW SECTION. Sec. 9. A new section is added to chapter 7.70 RCW
to read as foll ows:

An expert opinion provided in the course of an action against a
health care provider wunder this chapter nust be corroborated by
adm ssi bl e evidence, such as, but not limted to, treatnent or practice
protocol s or guidelines devel oped by nedical specialty organi zations,
obj ective academ c research, clinical trials or studies, or wdely
accepted clinical practices.

NEW SECTION. Sec. 10. A new section is added to chapter 7.70 RCW
to read as foll ows:

In any action under this chapter, each side shall presunptively be
entitled to only two independent experts on an issue, except upon a
showi ng of good cause. Where there are nmultiple parties on a side and
the parties cannot agree as to which independent experts will be called
on an issue, the court, upon a showi ng of good cause, shall allow
additional experts on an issue to be called as the court deens
appropri ate.

NEW SECTION. Sec. 11. A new section is added to chapter 7.70 RCW
to read as foll ows:

In an action under this chapter, all parties shall submt a
pretrial expert report pursuant to tine franmes provided in court rules.
The expert report mnust disclose the identity of all expert wtnesses
and state the nature of the opinions the expert witnesses wll present
as testinony at trial. Further depositions of these expert w tnesses
i's prohibited. The testinony that an expert wtness nay present at
trial is limted in nature to the opinions disclosed to the court as
part of the pretrial expert report. The legislature respectfully
requests that the suprenme court adopt rules to inplenent the provisions
of this section.

NEW SECTION. Sec. 12. A new section is added to chapter 7.70 RCW
to read as foll ows:
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(1) I'n an action against an individual health care provider under
this chapter for personal injury or wongful death in which the injury
is alleged to have been caused by an act or om ssion that violates the
accepted standard of care, the plaintiff nust file a certificate of
merit at the time of comencing the action.

(2) The certificate of merit nust be executed by a health care
provi der who neets the qualifications of an expert under section 8 of
this act. If there is nore than one defendant in the action, the
person conmenci ng the action nust file a certificate of nerit for each
def endant .

(3) The certificate of mnmerit nust contain a statenent that the
person executing the certificate of nerit believes, based on the
information known at the tinme of executing the certificate of nerit,
that there is a reasonable probability that the defendant's conduct did
not follow the accepted standard of care required to be exercised by
t he def endant.

(4) Upon notion of the plaintiff, the court may grant an additional
period of tine to file the certificate of nerit, not to exceed ninety
days, if the court finds there is good cause for the extension.

Sec. 13. RCW 5.64.010 and 1975-'76 2nd ex.s. ¢ 56 s 3 are each
anmended to read as foll ows:
(1) In any civil action against a health care provider for personal

injuries which is based upon alleged professional negligence ((and

hich i ey
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representativer)), evidence of furnishing or offering or promsing to
pay nedical, hospital, or simlar expenses occasioned by an injury is

not adm ssible to prove liability for the injury.
(2) In acivil action against a health care provider for personal

injuries which is based upon all eged professional negligence, evidence
of an early offer of settlenent is inadm ssible, not discoverable, and
otherwi se unavailable for use in the action. An early offer of
settlenent neans an offer that is nade before the filing of a claimand
that nakes an offer of conpensation for the injury suffered. An early
offer of settlenent may include an apology or an adm ssion of fault on
the part of the person neking the offer, or a statenent regarding
renmedial actions that nay be taken to address the act or om ssion that
is the basis for the allegation of negligence, and does not becone
adm ssi ble, discoverable, or otherwise available for use in the action
because it contains an apology, admi ssion of fault, or statenent of
renedial actions that may be taken. Conpensati on neans paynent of
noney or other property to or on behalf of the injured party, rendering
of services to the injured party free of charge, or indemification of
expenses incurred by or on behalf of the injured party.

(3) For the purposes of this section, "health care provider" has
the sanme neaning provided in RCW7.70.020.

NEW SECTION. Sec. 14. (1) A conmmi ssion on noneconom ¢ damages is
established. The comm ssion shall study the feasibility of devel oping
and inpl enmenti ng an advi sory schedul e of noneconom c danmages in actions
for injuries resulting from health care under chapter 7.70 RCW The
comm ssion shall present the results of the feasibility study and an
i npl enmentation plan, if appropriate, to the relevant policy conmttees
of the legislature by October 31, 2005.
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(2) The commssion's goal is to determne whether an advisory
schedule could be developed to increase the predictability and
proportionality of settlenments and awards for nonecononm ¢ danages in
actions for injuries resulting fromhealth care and, if so, what steps
are necessary to inplenent such a schedule. In making its
determ nation, the comm ssion shall consider:

(a) The information that can nost appropriately be used to provide
guidance to the trier of fact regarding nonecononm c danage awards,
giving consideration to: (1) Past noneconom c danmage awards for
simlar injuries, considering severity and duration of the injuries;
(i) past noneconom c damage awards for simlar clains for danages; and
(ti1) such other information or nethodologies the comm ssion finds
appropri at e;

(b) The nost appropriate format in which to present the information
to the trier of fact; and

(c) When and under what circunstances an advi sory schedul e shoul d
be utilized in alternative dispute resolution settings and presented to
the trier of fact at trial.

(3) If the commssion determnes that an advisory schedule for
noneconom ¢ damages is feasible, the conmmssion shall develop an
i npl enmentation plan for the schedul e which shall include, at a m ni mum

(a) ldentification of changes to statutory l|law, admnistrative
rules, or court rules that woul d be necessary to inplenent the advisory
schedul e;

(b) ldentification of fornms or other docunents that would be
necessary or beneficial in inplenmenting the advisory schedul e;

(c) A proposed tinetable for inplenentation of the advisory
schedul e; and

(d) Any other information or considerations the comm ssion finds
necessary or beneficial to inplenentation of the advisory schedul e.

(4) For the purposes of this section, "noneconom ¢ damages" has the
meani ng given in RCW 4. 56. 250.

NEW SECTION. Sec. 15. (1) The comm ssion is conposed of fifteen
menbers, as follows: (a) One nenber from each of the two | argest
caucuses in the senate, to be appointed by the president of the senate,
and one nenber from each of the two |argest caucuses in the house of
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representatives, to be appointed by the speaker of the house of
representatives; (b) one health care ethicist; (c) one econom st; (d)
one actuary; (e) two attorneys, one representing the plaintiff's bar
and one representing the insurance defense bar; (f) two superior court
judges; (g) one representative of a hospital; (h) two physicians; and
(1) one representative of a nedical mal practice insurer. The governor
shal | appoint the nonlegislative nenbers of the conm ssion.

(2) The governor shall select a chair of the conm ssion from anong
those comm ssion nenbers that are not health care providers, nedica
mal practice insurers, or attorneys.

(3) Legislative nenbers of the comm ssion shall be rei nmbursed for
travel expenses under RCW 44.04.120. Nonl egi sl ati ve nmenbers of the
comm ssion shall be reinbursed for travel expenses as provided in RCW
43. 03. 050 and 43.03.060. Travel expenses of nonl egislative nenbers of
the comm ssion shall be paid jointly by the house of representatives
and senate.

(4) The office of financial managenent shall provide support to the
comm ssion to enable it to performits functions, wth the assistance
of staff fromthe admnistrative office of the courts.

NEW SECTION. Sec. 16. (1) The legislature finds that there has
been significant controversy regarding the nost appropriate nmeans to
resol ve disputes related to injuries occurring as a result of health
care, and that an inpartial examnation of all of the issues
surrounding resolution of these disputes is needed. An inparti al
exam nation is an inportant conponent of efforts to address concerns
raised regarding the handling and outconme of disputes related to
injuries occurring as a result of health care in the current civil
liability system

(2) Through the establishnment of a joint task force in section 17
of this act, the legislature intends to provide for an inpartial
exam nation of issues surrounding resolution of disputes related to
injuries occurring as a result of health care, with the goal of
devel opi ng reconmendati ons for pronpt resolution of these disputes that
provides equitable results for all of the individuals and entities
i nvol ved.

Code Rev/ KT: ads Oficial Print - 13 H-5132. 1/ 04



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNDNDDNDNMNDNMNMNMNNMNNMNPEPPRPPRPPRPPRPERPEPRPPRPPREPE
N o oA WNEPE OO 0o NP WDNPE OO oo N Ok wWw NN Ee o

NEW SECTION. Sec. 17. (1) Ajoint task force is created to study
judicial and admnistrative alternatives for resolving disputes rel ated
to injuries occurring as a result of health care. The task force is
organi zed and chaired by the office of the attorney general. In
addition to the office of the attorney general, nenbers of the task
force shall include:

(a) Representatives of the Ilegislature, including one nenber
appoi nted by each caucus;

(b) Representatives of the superior courts of Wshington state
appoi nted by the president of the superior court judges association
and shall include one judicial officer of the superior court from
eastern Washi ngton and one judicial officer of the superior court from
west ern Washi ngt on;

(c) A representative of the Washington state court of appeals
appoi nted by the chief justice of the state suprene court;

(d) A retired judge who is actively involved in nediation or
arbitration of nedical mal practice disputes;

(e) The secretary of the departnent of health;

(f) Two physician representatives of the Washi ngton state nedi ca
associ ation, appointed by that organization, one of whom has a nedi cal
practice and one of whom has a surgical practice. At |east one of the
physician representatives nust practice in a specialty that 1is
considered a high risk specialty for purposes of the availability and
cost of nedical nal practice insurance coverage;

(g) Arepresentative of the Washington state hospital association,
appoi nted by that organization;

(h) A representative of the Wshington state bar association,
appoi nted by that organization;

(1) A representative of health care consuners, appointed by the
attorney general .

(2) The task force shall seek input from and consult with, other
interested health professions and organizations in the course of its
del i berati ons.

(3) The objectives of the task force are to:

(a) Exam ne approaches used in other states and jurisdictions to
address resolution of disputes related to injuries occurring as a
result of health care, including but not limted to nediation and
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arbitration, adm nistrative conpensation systens, the use of inpartial
medi cal experts chosen by the court or agreed upon by the parties, and
the use of specialized courts or judges;

(b) Recommend one or nore nethods to resolve disputes related to
injuries occurring as a result of health care, including, but not
limted to, an adm nistrative resolution process; a judicial resolution
process such as nedical courts, or nodifications of court rules that
will increase the nedical know edge of superior court judges; or any
conbi nati on thereof;

(c) Recommend an inplenmentation plan that will address:

(1) A specific admnistrative structure for each method used to
resol ve disputes related to injuries occurring as a result of health
care;

(1i) The cost to inplenent the plan; and

(ti1) The changes to statutes and court rules necessary to
i npl enent the plan.

(3) The office of the attorney general shall use staff of the
office of program research and senate conmttee services to research
and conpile information relevant to the mssion of the task force by
Decenber 31, 2004, and to provide other staff support services needed
by the task force.

(4) The task force shall submt its report to the governor and
appropriate commttees of the legislature no |later than Novenber 1,
2005.

NEW SECTION. Sec. 18. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.

(1) "daint nmeans a denmand for paynent of a | oss caused by nedical
mal practi ce.

(a) Two or nore clains arising out of a single injury or incident
of medical mal practice is one claim

(b) A series of related incidents of nedical malpractice is one
claim

(2) "Aaimant” nmeans a person filing a claimagainst a health care
provider or health care facility.

(3) "Conm ssioner"” neans the insurance comr ssioner.
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(4) "Health care facility” or "facility" nmeans a clinic, diagnhostic
center, hospital, laboratory, nental health center, nursing hone,
office, surgical facility, treatnment facility, or simlar place where
a health care provider provides health care to patients.

(5 "Health care provider"™ or "provider" neans a health care
provi der as defined in RCW 48. 43. 005.

(6) "Insuring entity" neans:

(a) An insurer;

(b) Ajoint underwiting association;

(c) Arisk retention group; or

(d) An unauthorized insurer that provides surplus |lines coverage.

(7) "Medical malpractice" neans a negligent act, error, or om ssion
in providing or failing to provide professional health care services,
failure to obtain inforned consent, or breach of promse of a
particul ar result.

NEW SECTION. Sec. 19. (1) Beginning on April 1, 2005, every
insuring entity or self-insurer that provides nedical malpractice
insurance to any facility or provider in Washington state nust report
to the comm ssioner by the first of each quarter any claimrelated to
medi cal mal practice, if the claimresulted in a final

(a) Judgnent in any anount;

(b) Settlenent in any anount; or

(c) Disposition of a nedical malpractice claim resulting in no
i ndemmi ty paynment on behal f of an insured.

(2) If a claimis not reported by an insuring entity or self-
i nsurer under subsection (1) of this section due to limtations in the
medi cal mal practice coverage of a facility or provider, the facility or
provi der nust report the claimto the conm ssioner.

(3) Reports under this section nust be filed with the comm ssi oner
within sixty days after the claimis resol ved.

(4)(a) The comm ssioner may inpose a fine of up to two hundred
fifty dollars per day per case against any insuring entity or surplus
lines producer that violates the requirenents of this section. The
total fine per case may not exceed ten thousand doll ars.

(b) The departnment of health may inpose a fine of up to two hundred

Code Rev/ KT: ads Oficial Print - 16 H-5132. 1/ 04



w N

©O© 00 N o o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

fifty dollars per day per case against any facility or provider that
violates the requirenents of this section. The total fine per case nay
not exceed ten thousand doll ars.

NEW SECTION. Sec. 20. The reports required under section 19 of
this act nust contain the following data in a form prescribed by the
conm ssioner for each claim

(1) The health care provider's nane, address, provider professional
I icense nunber, and type of nedical specialty for which the provider is
insured; the name of the facility, if any, and the location within the
facility where the injury occurred; and the nanes and professional
Iicense nunbers if applicable, of all defendants involved in the claim
This information is confidential and exenpt from public disclosure, but
may be di scl osed:

(a) Publicly, if the provider or facility provides witten consent;

or

(b) To the comm ssioner at any time for the purpose of identifying
mul tiple or duplicate clains arising out of the sanme occurrence;

(2) The provider or facility policy nunber or nunbers;

(3) The date of the |oss;

(4) The date the claimwas reported to the insuring entity, self-
insurer, facility, or provider;

(5) The nane and address of the clainmant. This information is
confidential and exenpt from public disclosure, but may be discl osed:

(a) Publicly, if the claimnt provides witten consent; or

(b) To the comm ssioner at any time for the purpose of identifying
mul tiple or duplicate clains arising out of the same occurrence;

(6) The date of suit, if filed,

(7) The claimant's age and sex;

(8 Specific information about the judgnent or settlenent
i ncl udi ng:

(a) The date and amount of any judgnent or settlenent;

(b) Whether the settlenent:

(1) Was the result of an arbitration, judgnent, or nediation; and

(i1) Cccurred before or after trial;

(c) An item zation of:
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(1) Econom c damages, such as incurred and anticipated nedical
expense and | ost wages;

(11) Noneconom c danmages;

(ti1) Allocated | oss adjustnent expense, including but not limted
to court costs, attorneys' fees, and costs of expert w tnesses; and

(d) If there is no judgnent or settlenent:

(1) The date and reason for final disposition; and

(1i) The date the claimwas closed;

(9) A summary of the occurrence that created the claim which nust
i ncl ude:

(a) The final diagnosis for which the patient sought or received
treat ment;

(b) A description of any m sdi agnosis made by the provider of the
actual condition of the patient;

(c) The operation, diagnhostic, or treatment procedure that caused
the injury;

(d) A description of the principal injury that led to the claim
and

(e) The safety mnmanagenent actions the facility or provider has
taken to make simlar occurrences or injuries less likely in the
future. This reporting requirenment does not create a |l egal duty on the
part of a facility or provider to inplenent safety nanagenent actions;
and

(10) Any other information required by the comm ssioner, by rule,
that hel ps the comm ssioner analyze and evaluate the nature, causes,
| ocation, cost, and danages involved in nedical malpractice cases.

NEW SECTION. Sec. 21. The conm ssioner nmnust prepare aggregate
statistical summaries of closed clains based on calendar year data
subm tted under section 19 of this act.

(1) At a mninum data nust be sorted by cal endar year and cal endar
acci dent year. The comm ssioner may also decide to display data in
ot her ways.

(2) The summaries nust be avail able by March 31st of each year

NEW SECTION. Sec. 22. Beginning in 2006, the conm ssioner nust
prepare an annual report by June 30th that summari zes and anal yzes t he
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closed claimreports for nedical malpractice filed under section 19 of
this act and the annual financial reports filed by insurers witing
medi cal mal practice insurance in this state. The report nust include:

(1) An analysis of closed claimreports of prior years for which
data are coll ected and show.

(a) Trends in the frequency and severity of clains paynents;

(b) An item zation of econom ¢ and noneconom ¢ danages;

(c) The types of nedical malpractice for which clains have been
pai d; and

(d) Any other information the conmm ssioner determnes illustrates
trends in closed clains;

(2) An analysis of the nedical nmalpractice insurance market in
Washi ngton state, including:

(a) An analysis of the financial reports of the insurers with a
conbi ned nmar ket share of at |east ninety percent of net witten nedical
mal practice premumin Washington state for the prior cal endar year;

(b) Aloss ratio analysis of nedical mal practice insurance witten
i n Washi ngton state; and

(c) A profitability analysis of each insurer witing nedical
mal practice insurance;

(3) A conparison of loss ratios and the profitability of nedica
mal practice insurance in Washington state to other states based on
financial reports filed wth the national association of insurance
comm ssioners and any other source of information the comm ssioner
deens rel evant;

(4) A summary of the rate filings for nedical mal practice that have
been approved by the comm ssioner for the prior calendar vyear,
including an analysis of the trend of direct and incurred |osses as
conpared to prior years;

(5) The conm ssioner must post reports required by this section on
the internet no later than thirty days after they are due; and

(6) The comm ssioner may adopt rules that require insuring entities
and self-insurers required to report under section 19(1) of this act to
report data related to:

(a) The frequency and severity of open clains for the reporting
peri od;

(b) The aggregate anounts reserved for incurred clains;
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(c) Changes in reserves fromthe previous reporting period; and

(d) Any other information that helps the conm ssioner nonitor
| osses and clains developnent in the Wshington state nedica
mal practice i nsurance narket.

NEW SECTION. Sec. 23. The comm ssioner shall adopt all rules
needed to inplenent this chapter. To ensure that claimants and heal th
care providers cannot be individually identified when data is discl osed
to the public, the comm ssioner shall adopt rules that require the
protection of information that, in conbination, could result in the
ability to identify the claimant or health care provider in a
particular claim

NEW SECTION. Sec. 24. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) In any action filed under this chapter that results in a final:

(a) Judgnent in any anount;

(b) Settlenent in any anount; or

(c) Disposition resulting in no indemity paynent,
the claimant or his or her attorney shall report to the office of the
i nsurance conmm ssioner on fornms provided by the comm ssioner any court
costs, attorneys' fees, or costs of expert wtnesses incurred in
pursui ng the action.

(2) The conm ssioner may adopt rules requiring the subm ssion of
any other information that would help the comm ssioner analyze and
eval uate the costs involved in nmedical mal practi ce cases.

NEW SECTION. Sec. 25. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1) I'n an action for damages for injury occurring as a result of
health care in which a verdict or award for future econom c damages of
at | east one hundred thousand dollars is made, the court or arbitrator
shal |, at the request of a party, and upon agreenent of any other party
affected by the request, enter a judgnent which provides for the
periodic paynent in whole or in part of the future econom c damages.
Wth respect to the judgnent, the court or arbitrator shall make a
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specific finding as to the dollar anount of periodic paynents intended
to conpensate the judgnment creditor for the future econom c danages.

(2) Prior to entry of judgnment, the court shall request each party
to submt a proposal for periodic paynent of future econom c danmges to
conpensate the claimant. Proposals shall include provisions for: The
name of the recipient or recipients of the paynments, the dollar anount
of the paynents, the interval between paynents, the nunber of paynents
or the period of time over which the paynents shall be nade,
nodi fication for hardship or wunforeseen circunstances, posting of
adequate security, and any other factor the court deens rel evant under
the circunstances. After each party has submtted a proposal, the
court shall select the proposal, with any changes the court deens
proper, which in the discretion of the court and the interests of
justice best provides for the future needs of the clainmant and enter
j udgnment accordingly.

(3) If the court enters a judgnent for periodic paynents and any
security required by the judgnent is not posted within thirty days, the
court shall enter a judgnent for the paynent of future damages in a
| unmp sum

(4) If at any time followng entry of judgnment for periodic
paynents, a judgnment debtor fails for any reason to nake a paynent in
a tinely fashion according to the terns of the judgnent, the judgnent
creditor may petition the court for an order requiring paynment by the
j udgment debtor of the outstanding paynents in a lunp sum In
cal cul ating the amount of the lunp sumjudgnent, the court shall total
t he remai ning periodic paynents due and owing to the judgnent creditor
converted to present val ue. The court may also require paynent of
interest on the outstandi ng judgnent.

(5 Upon the death of the judgnment creditor, the court which
rendered the original judgment may, upon petition of any party in
interest, nodify the judgnent to award and apportion the unpaid future
damages. Money damages awarded shall not be reduced or paynents
term nated by reason of the death of the judgnment creditor.

(6) Upon satisfaction of a periodic paynent judgnent, any
obligation of the judgnment debtor to make further paynents shall cease
and any security posted pursuant to this section shall revert to the
j udgnent debt or.
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PART |1 - FRIVOLOUS LAWSUI TS

Sec. 26. RCW4.84.185 and 1991 ¢ 70 s 1 are each anmended to read
as follows:

In any civil action, the court having jurisdiction ((may)) shall,
upon witten findings by the judge that the action, counterclaim
cross-claim third party claim or defense was frivol ous and advanced
W t hout reasonable cause, require the nonprevailing party to pay the
prevailing party the reasonabl e expenses, including fees of attorneys
and expert w tnesses, incurred in opposing such action, counterclaim
cross-claim third party claim or defense. This determ nation shal
be made upon notion by the prevailing party after a voluntary or
involuntary order of dismssal, order on sunmary judgnent, final
judgnment after trial, or other final order termnating the action as to
the prevailing party. The judge shall consider all evidence presented
at the tinme of the notion to determ ne whether the position of the
nonprevailing party was frivolous and advanced w thout reasonable
cause. In no event nmay such notion be filed nore than thirty days
after entry of the order.

The provisions of this section apply unless otherw se specifically
provi ded by statute.

PART |1l - PATIENT SAFETY

NEW SECTION. Sec. 27. (1) The legislature finds that:

(a) Thousands of patients are injured each year in the United
States as a result of nedical errors, and that a conprehensive approach
is needed to effectively reduce the incidence of nedical errors in our
health care system |Inplenentation of proven patient safety strategies
can reduce nedical errors, and thereby potentially reduce the need for
di sciplinary actions against licensed health care professionals and
facilities, and the frequency and severity of nedical malpractice
cl ai ms; and

(b) Health care providers, health care facilities, and health
carriers can and should be supported in their efforts to inprove
patient safety and reduce nedical errors by authorizing the sharing of
successful quality inprovenent efforts, encouraging health care
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facilities and providers to comruni cate openly with patients regarding
medi cal errors that have occurred and steps that can be taken to
prevent errors from occurring in the future, encouraging health care
facilities and providers to work cooperatively in their patient safety
efforts, and increasing funding available to inplenment proven patient
safety strategies.

(2) Through the adoption of sections 28 through 38 of this act, the
| egislature intends to positively influence the safety and quality of
care provided in Washington state's health care system

Sec. 28. RCW4.24.250 and 1981 ¢ 181 s 1 are each anended to read
as follows:

(1) Any health care provider as defined in RCW7.70.020 (1) and (2)
as now existing or hereafter anmended who, in good faith, files charges
or presents evidence agai nst anot her nmenber of their profession based
on the clained i nconpetency or gross m sconduct of such person before
a regularly constituted review commttee or board of a professiona
society or hospital whose duty it is to evaluate the conpetency and
qualifications of nenbers of the profession, including limting the
extent of practice of such person in a hospital or simlar institution,
or before a reqgqularly constituted commttee or board of a hospita
whose duty it is to review and evaluate the quality of patient care
shall be imune from civil action for damages arising out of such
activities. The proceedings, reports, and witten records of such
commttees or boards, or of a nenber, enployee, staff person, or
i nvestigator of such a commttee or board, shall not be subject to
subpoena or discovery proceedings in any civil action, except actions
arising out of the recomendations of such commttees or boards
involving the restriction or revocation of the clinical or staff
privileges of a health care provider as defined above.

(2) A coordinated quality inprovenent program nmaintained in
accordance with RCW 43.70.510 or 70.41.200 may share information and
docunent s, including conplaints and incident reports, created
specifically for, and collected and maintained by a coordinated quality
i nprovenent conmttee or conmmittees or boards under subsection (1) of
this section, with one or nore other coordinated quality inprovenent
prograns for the inprovenent of the quality of health care services
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rendered to patients and the identification and prevention of nedical
mal practi ce. The privacy protections of chapter 70.02 RCW and the
federal health insurance portability and accountability act of 1996 and
its inplenenting regulations apply to the sharing of individually
identifiable patient information held by a coordinated quality
i nprovenent program Informati on and docunents disclosed by one
coordinated quality inprovenent programto another coordinated quality
i nprovenent program and any information and docunents created or
mai ntained as a result of the sharing of information and docunents
shall not be subject to the discovery process and confidentiality shal
be respected as required by subsection (1) of this section and by RCW
43.70.510(4) and 70.41.200(3).

Sec. 29. RCW43.70.510 and 1995 ¢ 267 s 7 are each anmended to read
as follows:

(1)(a) Health care institutions and nedical facilities, other than
hospitals, that are licensed by the departnent, professional societies
or organizations, health care service contractors, health maintenance
organi zations, health carriers approved pursuant to chapter 48.43 RCW
and any other person or entity providing health care coverage under
chapter 48.42 RCWthat is subject to the jurisdiction and regul ati on of
any state agency or any subdivision thereof may maintain a coordinated
quality inprovenent program for the inprovenent of the quality of
health care services rendered to patients and the identification and
prevention of nedical mal practice as set forth in RCW70.41. 200.

(b) Al such prograns shall conply with the requirenents of RCW
70.41.200(1) (a), (c), (d), (e, (f), (g0, and (h) as nodified to
reflect the structural organization of the institution, facility,
pr of essi onal societies or or gani zati ons, health care service
contractors, health mai ntenance organizations, health carriers, or any
other person or entity providing health care coverage under chapter
48.42 RCW that is subject to the jurisdiction and regulation of any
state agency or any subdivision thereof, unless an alternative quality
i nprovenent program substantially equivalent to RCW 70.41.200(1)(a) is
devel oped. All such prograns, whether conplying with the requirenent
set forth in RCW 70.41.200(1)(a) or in the form of an alternative
program nust be approved by the departnent before the discovery
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limtations provided in subsections (3) and (4) of this section and the
exenption under RCW42.17.310(1)(hh) and subsection (5) of this section
shal | apply. In review ng plans submtted by licensed entities that
are associated with physicians' offices, the departnent shall ensure
that the exenption under RCW 42.17.310(1)(hh) and the discovery
limtations of this section are applied only to information and
docunents related specifically to quality inprovenent activities
undertaken by the licensed entity.

(2) Health care provider groups of ((ter)) five or nore providers
may maintain a coordinated quality inprovenent program for the
i nprovenent of the quality of health care services rendered to patients
and the identification and prevention of nedical nalpractice as set
forth in RCW 70.41. 200. Al'l such prograns shall conmply with the
requi rements of RCW 70.41.200(1)(a), (c), (d), (e), (f), (g), and (h)
as nodified to reflect the structural organi zation of the health care
provi der group. All such prograns nust be approved by the departnent
before the discovery limtations provided in subsections (3) and (4) of
this section and the exenption wunder RCW 42.17.310(1)(hh) and
subsection (5) of this section shall apply.

(3) Any person who, in substantial good faith, provides infornmation
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent program that shares information or docunents with one or
nore other prograns in good faith and in accordance with applicable
confidentiality and disclosure requirenents of the coordinated quality
i nprovenent commttee is not subject to an action for civil danages or
other relief arising out of the act of sharing them

(4) Information and docunents, including conplaints and incident
reports, created specifically for, and coll ected, and maintained by a
quality inprovenent conmttee are not subject to discovery or
i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such commttee or who participated in the
creation, collection, or nmaintenance of information or docunents
specifically for the conmttee shall be permtted or required to
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testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose involvenent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testinmony of any person concerning the facts that form the basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and maintained by
quality inprovenent commttees regarding such health care provider; (d)
in any civil action challenging the termnation of a contract by a
state agency wth any entity nmaintaining a coordinated quality
i nprovenent program under this section if the termnation was on the
basis of quality of care concerns, introduction into evidence of
information created, col | ect ed, or mintained by the quality
i nprovenent commttees of the subject entity, which nmay be under terns
of a protective order as specified by the court; (e) in any civil
action, disclosure of the fact that staff privileges were term nated or
restricted, including the specific restrictions inposed, if any and the
reasons for the restrictions; or (f) in any civil action, discovery and
introduction into evidence of the patient's nedical records required by
rule of the departnent of health to be nade regarding the care and
treatment received.

(5) Information and docunents created specifically for, and
coll ected and maintained by a quality inprovenent conmttee are exenpt
from di scl osure under chapter 42.17 RCW

(6) A coordinated quality inprovenent programnmay share infornation
and docunents, including conplaints and incident reports, created

specifically for, and collected and mai ntained by a quality i nprovenent

commttee or a peer review commttee under RCW 4.24.250 with one or

nore other coordinated quality inprovenent prograns nmintained in

accordance with this section or with RCW 70.41. 200, for the inprovenent

of the quality of health care services rendered to patients and the

identification and prevention of nedical nualpractice. The privacy
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protections of chapter 70.02 RCW and the federal health insurance
portability and accountability act of 1996 and its inplenenting
requl ations apply to the sharing of individually identifiable patient
information held by a coordinated quality inprovenent program
Information and docunents disclosed by one coordinated quality
i nprovenent programto another coordinated quality inprovenent program
and any information and docunents created or maintained as a result of
the sharing of information and docunents shall not be subject to the
di scovery process and confidentiality shall be respected as required by
subsection (4) of this section and RCW 4. 24. 250.

(7) The departnment of health shall adopt rules as are necessary to
i npl emrent this section.

Sec. 30. RCW70.41.200 and 2000 ¢ 6 s 3 are each anmended to read
as follows:

(1) Every hospital shall maintain a coordinated quality inprovenent
program for the inprovenent of the quality of health care services
rendered to patients and the identification and prevention of nedical
mal practice. The program shall include at |east the follow ng:

(a) The establishnment of a quality inprovenent conmttee with the
responsibility to review the services rendered in the hospital, both
retrospectively and prospectively, in order to inprove the quality of

medi cal care of patients and to prevent nedical nmalpractice. The
commttee shall oversee and coordinate the quality inprovenent and
medi cal mal practice prevention program and shall ensure that

i nformati on gathered pursuant to the programis used to review and to
revise hospital policies and procedures;

(b) A nedical staff privileges sanction procedure through which
credentials, physical and nental capacity, and conpetence in delivering
health care services are periodically reviewed as part of an evaluation
of staff privileges;

(c) The periodic review of the credentials, physical and nenta
capacity, and conpetence in delivering health care services of all
persons who are enployed or associated with the hospital;

(d) A procedure for the pronpt resolution of grievances by patients
or their representatives related to accidents, injuries, treatnent, and
other events that may result in clains of nmedical malpractice;
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(e) The naintenance and continuous collection of information
concerning the hospital's experience with negative health care outcones
and incidents injurious to patients, patient grievances, professional
l[iability prem uns, settlenents, awards, costs incurred by the hospital
for patient injury prevention, and safety inprovenent activities;

(f) The maintenance of relevant and appropriate information
gathered pursuant to (a) through (e) of this subsection concerning
i ndi vi dual physicians within the physician's personnel or credential
file mai ntained by the hospital;

(g) Education prograns dealing with quality inprovenment, patient
safety, nedication errors, injury prevention, staff responsibility to
report professional msconduct, the |legal aspects of patient care,
i nproved comruni cation with patients, and causes of nal practice clains
for staff personnel engaged in patient care activities; and

(h) Policies to ensure conpliance with the reporting requirenents
of this section.

(2) Any person who, in substantial good faith, provides information
to further the purposes of the quality inprovenent and nedical
mal practice prevention program or who, in substantial good faith,
participates on the quality inprovenment conmttee shall not be subject
to an action for civil damages or other relief as a result of such
activity. Any person or entity participating in a coordinated quality
i nprovenent program that shares information or docunents with one or
nore other prograns in good faith and in accordance with applicable
confidentiality and disclosure requirenents of the coordinated quality
i nprovenent commttee is not subject to an action for civil danages or
other relief arising out of the act of sharing them

(3) Information and docunents, including conplaints and incident
reports, created specifically for, and coll ected, and maintained by a
quality inprovenent conmttee are not subject to discovery or
i ntroduction into evidence in any civil action, and no person who was
in attendance at a neeting of such commttee or who participated in the
creation, collection, or maintenance of information or docunents
specifically for the conmttee shall be permtted or required to
testify in any civil action as to the content of such proceedi ngs or
t he docunents and information prepared specifically for the commttee.
This subsection does not preclude: (a) In any civil action, the
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di scovery of the identity of persons involved in the nedical care that
is the basis of the civil action whose invol venent was i ndependent of
any quality inprovenent activity; (b) in any civil action, the
testinony of any person concerning the facts which formthe basis for
the institution of such proceedings of which the person had persona
know edge acquired i ndependently of such proceedings; (c) in any civil
action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges,
introduction into evidence information collected and maintained by
quality inprovenent commttees regarding such health care provider; (d)
in any civil action, disclosure of the fact that staff privileges were
termnated or restricted, including the specific restrictions inposed,
if any and the reasons for the restrictions; or (e) in any civil
action, discovery and introduction into evidence of the patient's
medi cal records required by regulation of the departnent of health to
be made regarding the care and treatnent received.

(4) Each quality inprovenent committee shall, on at least a
sem annual basis, report to the governing board of the hospital in
which the commttee is |ocated. The report shall review the quality
i nprovenent activities conducted by the commttee, and any actions
taken as a result of those activities.

(5) The departnent of health shall adopt such rules as are deened
appropriate to effectuate the purposes of this section.

(6) The nedical quality assurance comm ssion or the board of
ost eopat hi ¢ nedi ci ne and surgery, as appropriate, may review and audit
the records of commttee decisions in which a physician's privileges

are termnated or restricted. Each hospital shall produce and make
accessible to the conmssion or board the appropriate records and
otherwise facilitate the review and audit. Information so gai ned shal

not be subject to the discovery process and confidentiality shall be
respected as required by subsection (3) of this section. Failure of a
hospital to conply with this subsection is punishable by a civil
penalty not to exceed two hundred fifty dollars.

(7) The departnment, the joint comm ssion on accreditation of health
care organi zations, and any other accrediting organization may revi ew
and audit the records of a quality inprovenment conmttee or peer review
commttee in connection with their inspection and review of hospitals.
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I nformation so obtained shall not be subject to the discovery process,
and confidentiality shall be respected as required by subsection (3) of
this section. Each hospital shall produce and nake accessible to the
departnent the appropriate records and otherwise facilitate the review
and audit.

(8) A coordinated quality inprovenent programnmay share infornation
and docunents, including conplaints and incident reports, created
specifically for, and collected and naintained by a quality inprovenent
committee or a peer review conmttee under RCW 4.24.250 with one or
nore other coordinated quality inprovenent prograns nmaintained in
accordance with this section or with RCW43.70.510, for the inprovenent
of the quality of health care services rendered to patients and the
identification and prevention of nedical nalpractice. The privacy
protections of chapter 70.02 RCW and the federal health insurance
portability and accountability act of 1996 and its inplenenting
requl ations apply to the sharing of individually identifiable patient
information held by a coordinated quality inprovenent program
Information and docunents disclosed by one coordinated quality
i nprovenent programto another coordinated quality inprovenent program
and any information and docunents created or maintained as a result of
the sharing of information and docunents shall not be subject to the
di scovery process and confidentiality shall be respected as required by
subsection (3) of this section and RCW 4. 24. 250.

(9) Violation of this section shall not be considered negligence
per se.

Sec. 31. RCWA43.70.110 and 1993 sp.s. ¢ 24 s 918 are each anended
to read as foll ows:

(1) The secretary shall charge fees to the |Iicensee for obtaining
a |icense. After June 30, 1995, nunicipal corporations providing
energency nedical care and transportation services pursuant to chapter
18. 73 RCW shall be exenpt from such fees, provided that such other
energency services shall only be charged for their pro rata share of
the cost of licensure and inspection, if appropriate. The secretary
may wai ve the fees when, in the discretion of the secretary, the fees
woul d not be in the best interest of public health and safety, or when
the fees would be to the financial disadvantage of the state.
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(2) Except as provided in section 33 of this act, fees charged
shal | be based on, but shall not exceed, the cost to the departnent for
the licensure of the activity or class of activities and may include
costs of necessary inspection.

(3) Departnent of health advisory committees may review fees
established by the secretary for |icenses and comment upon the
appropri ateness of the | evel of such fees.

Sec. 32. RCW43.70.250 and 1996 ¢ 191 s 1 are each anended to read
as follows:

It shall be the policy of the state of Washington that the cost of
each professional, occupational, or business |icensing programbe fully
borne by the nenbers of that profession, occupation, or business. The
secretary shall from tinme to tine establish the anpunt of al
application fees, license fees, registration fees, exam nation fees,
permt fees, renewal fees, and any other fee associated with |icensing
or reqgulation of professions, occupations, or businesses adm nistered
by the departnent. In fixing said fees, the secretary shall set the
fees for each program at a sufficient level to defray the costs of
adm nistering that program and the patient safety fee established in
section 33 of this act. All such fees shall be fixed by rule adopted
by the secretary in accordance wth the provisions of the
adm ni strative procedure act, chapter 34.05 RCW

NEW SECTION. Sec. 33. A new section is added to chapter 43.70 RCW
to read as foll ows:

(1) The secretary shall increase the licensing fee established
under RCW 43.70.110 by two dollars per year for the health care
pr of essional s designated in subsection (2) of this section and by two
dollars per licensed bed per year for the health care facilities
designated in subsection (2) of this section. Proceeds of the patient
safety fee nust be deposited into the patient safety account in section
37 of this act and dedicated to patient safety and nedical error
reduction efforts that have been proven to inprove, or have a
substantial likelihood of inproving the quality of care provided by
health care professionals and facilities.
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(2) The health care professionals and facilities subject to the
patient safety fee are:

(a) The followi ng health care professionals |icensed under Title 18
RCW

(1) Advanced registered nurse practitioners, registered nurses, and
|icensed practical nurses |licensed under chapter 18.79 RCW

(1i) Chiropractors licensed under chapter 18.25 RCW

(ti1) Dentists licensed under chapter 18.32 RCW

(tv) Mdw ves |icensed under chapter 18.50 RCW

(v) Naturopaths |icensed under chapter 18.36A RCW

(vi) Nursing home adm nistrators |icensed under chapter 18.52 RCW

(vii) Optonetrists |licensed under chapter 18.53 RCW

(viii) Osteopathic physicians |licensed under chapter 18.57 RCW

(1 x) Osteopathic physicians' assistants licensed under chapter
18. 57A RCW

(x) Pharmaci sts and pharmaci es |icensed under chapter 18.64 RCW

(xi) Physicians |icensed under chapter 18.71 RCW

(xi1) Physician assistants |icensed under chapter 18. 71A RCW

(xiii) Podiatrists |licensed under chapter 18.22 RCW and

(xiv) Psychol ogists |icensed under chapter 18.83 RCW and

(b) Hospitals licensed under chapter 70.41 RCW and psychiatric
hospital s |licensed under chapter 71.12 RCW

NEW SECTION. Sec. 34. A new section is added to chapter 7.70 RCW
to read as foll ows:

(1)(a) One percent of any attorney contingency fee as contracted
with a prevailing plaintiff in any action for damages based upon
injuries resulting from health care shall be deducted from the
contingency fee as a patient safety set aside. Proceeds of the patient
safety set aside will be distributed by the departnent of health in the
form of grants, |oans, or other appropriate arrangenents to support
strategi es that have been proven to reduce nedical errors and enhance
patient safety, or have a substantial |ikelihood of reducing nedica
errors and enhancing patient safety, as provided in section 33 of this
act .

(b) A patient safety set aside shall be transmtted to the
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secretary of the departnent of health by the person or entity paying
the claim settlenent, or verdict for deposit into the patient safety
account established in section 37 of this act.

(c) The suprenme court shall by rule adopt procedures to inplenent
this section.

(2) If the patient safety set aside established by this section is
invalidated by the Washington state suprene court, then any attorney
representing a claimnt who receives a settlenment or verdict in any
action for danmages based upon injuries resulting fromhealth care under
this chapter shall provide information to the claimant regarding the
exi stence and purpose of the patient safety account and notify the
claimant that he or she may nmake a contribution to that account under
section 36 of this act.

NEW SECTION. Sec. 35. A new section is added to chapter 43.70 RCW
to read as foll ows:

(1)(a) Patient safety fee and set aside proceeds shall be
adm ni stered by the departnent, after seeking input from health care
providers engaged in direct patient care activities, health care
facilities, and other interested parties. I n devel oping criteria for
the award of grants, |oans, or other appropriate arrangenments under
this section, the departnent shall rely primarily upon evi dence-based
practices to inprove patient safety that have been identified and
recommended by governnental and private organi zations, including, but
not limted to:

(1) The federal agency for health care quality and research;

(ii) The institute of nedicine of the national acadeny of sciences;

(tit) The joint commssion on accreditation of health care
or gani zati ons; and

(1v) The national quality forum

(b) The departnent shall award grants, |oans, or other appropriate
arrangenents for at |least two strategies that are designed to neet the
goals and recomendations of the federal institute of nedicine's
report, "Keeping Patients Safe: Transform ng the Wrk Environnent of
Nur ses. "

(2) Projects that have been proven to reduce nedical errors and
enhance patient safety shall receive priority for funding over those
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that are not proven, but have a substantial |ikelihood of reducing
medi cal errors and enhancing patient safety. Al'l project proposals
must include specific performance and outcone neasures by which to
eval uate the effectiveness of the project. Project proposals that do
not propose to use a proven patient safety strategy nust include, in
addition to performance and outcone neasures, a detailed description of
the anticipated outconmes of the project based upon any avail able
rel ated research and the steps for achieving those outcones.

(3) The departnent nmay use a portion of the patient safety fee
proceeds for the costs of adm nistering the program

NEW SECTION. Sec. 36. A new section is added to chapter 43.70 RCW
to read as foll ows:

The secretary may solicit and accept grants or other funds from
public and private sources to support patient safety and nedical error
reduction efforts under sections 31 through 38 of this act. Any grants
or funds received may be used to enhance these activities as |long as
program st andards established by the secretary are foll owed.

NEW SECTION. Sec. 37. A new section is added to chapter 43.70 RCW
to read as foll ows:

The patient safety account is created in the state treasury. All
receipts fromthe fees and set asides created in sections 33 and 34 of
this act nust be deposited into the account. Expenditures from the
account may be used only for the purposes of sections 31 through 38 of
this act. Mneys in the account may be spent only after appropriation.

NEW SECTION. Sec. 38. A new section is added to chapter 43.70 RCW
to read as foll ows:

By Decenber 1, 2007, the departnent shall report the follow ng
information to the governor and the health policy and fiscal commttees
of the | egislature:

(1) The anpunt of patient safety fees and set asides deposited to
date in the patient safety account;

(2) The criteria for distribution of grants, [|oans, or other
appropriate arrangenents under sections 31 through 38 of this act; and
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(3) A description of the nedical error reduction and patient safety
grants and |l oans distributed to date, including the stated performnce
measures, activities, tinelines, and detailed information regarding
out cones for each project.

PART |V - HEALTH PROFESSI ONS DI SCI PLI NE

NEW SECTION. Sec. 39. The legislature finds that:

(1) The protection of the health and safety of the people of
Washi ngton state is a paranount responsibility entrusted to the state.
One of the nmeans for achieving such protection is through regul ation of
health professionals and effective discipline of those health care
pr of essi onal s who engage i n unprofessional conduct. The vast majority
of health professionals are dedicated to their profession, and provide
quality services to those in their care. However, effective nechani sns
are needed to ensure that the small mnority of health professionals
who engage in unprofessional conduct are reported and disciplined in a
tinmely and effective manner.

(2) Jurisdiction for health professions disciplinary processes is
di vided between the secretary of health and fourteen i ndependent boards
and conmm ssi ons. Wiile the presence of a board or comm ssion
consisting of nenbers of the profession that they regulate nmay add
value to sone steps of the disciplinary process, in other instances
their involvenent nmay be unnecessary, or even an inpedinent, to
safeguarding the public's health and safety. It is in the interests of
both public health and safety and credentialed health care
professionals that the health professions disciplinary system operate
effectively and appropriately.

NEW SECTION. Sec. 40. (1) The task force on inprovenent of health
professions discipline is established. The governor nust appoint its
menbers, and shall include:

(a) A representative of a nmedicare contracted professional review
organi zati on in Washi ngton state;

(b) One or nore representatives of the University of Washington
school of health sciences or school of public health with expertise in
heal t h professions regul ation;
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(c) Arepresentative of the foundation for health care quality;

(d) Four representatives of a broad range of different types of
health care professionals, including one physician, none of whom
currently serve, or have served in the past, on a health professions
di sci plinary board or comm ssion

(e) A representative of hospi tal -based continuous quality
i nprovenent prograns under RCW 70. 41. 200;

(f) Arepresentative of a hospital peer review conmttee;

(g) The secretary of the departnent of health;

(h) A representative of the superior court judges association;

(i) Arepresentative of the Washi ngton state bar association who is
an attorney with expertise in defending health professionals in health
pr of essi ons disciplinary proceedings i n Washi ngt on;

(J) A representative of health care consuners, who does not
currently serve and has not in the past served, on a health professions
di sci plinary board or comm ssion;

(k) The attorney general or his or her designee; and

(1) Three nenbers of the public, one of whomis a current or forner
public menber of a disciplining authority included in chapter 18.130
RCW

(2) The task force shall conduct an independent review of the
funding of the health professions and all phases of the current health
prof essions disciplinary process, fromreport intake through final case
closure, and shall, at a mninum exam ne and address the follow ng
I ssues:

(a) The ability of the disciplining authorities identified in RCW
18.130.040 to effectively safeguard the public frompotentially harnfu
health care practitioners while also ensuring the due process rights of
credentialed health care practitioners;

(b) The feasibility of devel oping a uniform performnce neasurenent
system for health professions discipline;

(c) Whether there are conponents to the current health professions
di sci pline systemthat serve as inpedinents to inproving the quality of
heal t h professions discipline, including consideration of:

(i) The val ue of boards and comm ssions in the health professions
di sci plinary process; and
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(i) The respective roles of the secretary and boards and
comm ssions in health professions disciplinary functions;

(d) The feasibility of allow ng | aw enforcenent agencies to share
information from crimnal investigations of credentialed health care
providers regardless of whether the provider was not wultimtely
convi ct ed,;

(e) The extent to which investigation, charging, and sanctioning
decisions are consistently applied across and within each of the
di sciplining authorities;

(f) The nerits of Ilimting the public disclosure of certain
information related to the health professions disciplinary process
i ncluding conplaint closure wthout investigation, conplaint closure
after investigation, and findings after adjudication of no violation of
the uni formdi sciplinary act;

(g) The extent to which sanctions deviate from advi sory gui delines
regardi ng sanctions and the circunstances behind those deviations; and

(h) Alternative fee structures for health care professionals to
sinplify funding and the use of those funds across all health care
pr of essi ons.

(3) The task force may establish technical advisory conmttees to
assist inits efforts, and shall provide opportunities for interested
parties to comment upon the task force's findings and recommendati ons
prior to being finalized.

(4) Staff support to the task force shall be provided by the
departnent of health and the office of financial nanagenent.

(5) The task force shall submt its report and reconmendati ons for
i nprovenent of health professions discipline to the relevant conmttees
of the legislature and the governor by COctober 1, 2005.

(6) Nothing in sections 39 through 45 of this act |limts the
secretary of health's authority to nodify the internal processes or
organi zati onal framework of the departnent.

(7) Menbers of the task force shall be reinbursed for travel
expenses as provided in RCW43.03. 050 and 43. 03. 060.

Sec. 41. RCW4.24.260 and 1994 sp.s. ¢ 9 s 701 are each anended to
read as foll ows:

((Physiei L I I I _ ot L I
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REW ) Any nenber of a health profession listed under RCW 18. 130. 040
who, in good faith, nakes a report, files charges, or presents evidence
agai nst anot her nenber of ((t+heit+)) a health profession based on the
cl ai mred ((Hreorpetency—or—gross—m-seonduet)) unprofessional conduct as
provided in RCW 18.130.180 or inability to practice with reasonable
skill and safety to consuners by reason of any physical or nental
condition as provided in RCW 18.130.170 of such person before the

pharraey—under—ROWM18-64-160)) agency, board, or conm ssion responsible
for disciplinary activities for the person's profession under chapter
18. 130 RCW shall be immune fromcivil action for damages arising out
of such activities. A person prevailing upon the good faith defense
provided for in this section is entitled to recover expenses and
reasonabl e attorneys' fees incurred in establishing the defense.

Sec. 42. RCW18.71.0193 and 1994 sp.s. ¢ 9 s 327 are each anended
to read as foll ows:

(1) A ((H--ecensed—health—ecare—professional)) physician |icensed
under this chapter shall report to the conm ssion when he or she has
personal know edge that a practicing physician has either coommtted an
act or acts which may constitute statutorily defined unprofessiona
conduct or that a practicing physician may be unable to practice
medicine with reasonable skill and safety to patients by reason of
i Il ness, drunkenness, excessive use of drugs, narcotics, chemcals, or
any other type of material, or as a result of any nental or physica
condi ti ons.

(2) Reporting under this section is not required by:

(a) An appropriately appointed peer review commttee nenber of a
i censed hospital or by an appropriately designated professional review
commttee nenber of a county or state nedical society during the
investigative phase of their respective operations if these
i nvestigations are conpleted in a tinely manner; or

(b) A treating licensed health care professional of a physician
currently involved in a treatnent program as |long as the physician
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patient actively participates in the treatnent program and the
physi cian patient's inpairnment does not constitute a clear and present
danger to the public health, safety, or welfare.

(3) The comm ssion may inpose disciplinary sanctions, including
i cense suspension or revocation, on any ((health—care—professional
subjeet—to—the jurisdietion—of the —ecoemmssien)) physician licensed

under this chapter who has failed to conply with this section.

(4) Every physician licensed under this chapter who reports to the
conm ssion as required under subsection (1) of this section in good
faith is inmmune fromcivil liability for danmges arising out of the
report, whether direct or derivative. A person prevailing upon the
defense provided for in this section is entitled to recover expenses
and reasonable attorneys' fees incurred in establishing the defense.

Sec. 43. RCW18.130.010 and 1994 sp.s. ¢ 9 s 601 are each anended
to read as foll ows:

It is the intent of the legislature to strengthen and consol i date
disciplinary and |icensure procedures for the |icensed health and
health-rel ated professions and businesses by providing a uniform
disciplinary act with standardized procedures for the licensure of
health care professionals and the enforcenent of |aws the purpose of

which is to ((assure—the—publHec—of—the—adequacy—of—professional-
conpetence—and—conduct—n—the—healing—arts)) reduce unprofessional

conduct and unsafe practices in health care, protect the public health,
safety, and welfare, and pronote patient safety.

It is also the intent of the legislature that all health and
health-rel ated professions newy credentialed by the state conme under
the Uni form D sciplinary Act.

Further, the legislature declares that the addition of public
menbers on all health care conm ssions and boards can give both the
state and the public, which it has a paranount statutory responsibility
to protect, assurances of accountability and confidence in the various
practices of health care.

Sec. 44. RCW 18. 130. 180 and 1995 ¢ 336 s 9 are each anended to
read as foll ows:
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The foll ow ng conduct, acts, or condi tions constitute
unpr of essi onal conduct for any |icense holder or applicant under the
jurisdiction of this chapter:

(1) The <conmmssion of any act involving noral turpitude,
di shonesty, or corruption relating to the practice of the person's
prof ession, whether the act constitutes a crine or not. I f the act

constitutes a crime, conviction in a crimnal proceeding is not a
condition precedent to disciplinary action. Upon such a conviction
however, the judgnent and sentence is conclusive evidence at the
ensuing disciplinary hearing of the guilt of the |icense holder or
applicant of the crine described in the indictnment or information, and
of the person's violation of the statute on which it is based. For the
pur poses of this section, conviction includes all instances in which a
plea of guilty or nolo contendere is the basis for the conviction and
all proceedings in which the sentence has been deferred or suspended.
Nothing in this section abrogates rights guaranteed under chapter 9.96A
RCW

(2) Msrepresentation or concealnment of a material fact in
obtaining a license or in reinstatenent thereof;

(3) Al advertising which is false, fraudulent, or m sl eading;

(4) Inconpetence, negligence, or mnmalpractice which results in
injury to a patient or which creates an unreasonable risk that a
patient nmay be harned. The use of a nontraditional treatnent by itself
shall not constitute unprofessional conduct, provided that it does not
result in injury to a patient or create an unreasonable risk that a
pati ent may be harned,

(5) Suspension, revocation, or restriction of the individual's
license to practice any health care profession by conpetent authority
in any state, federal, or foreign jurisdiction, a certified copy of the
order, stipulation, or agreenent being conclusive evidence of the
revocation, suspension, or restriction.  Full faith and credit wll be
extended to the action by the conpetent authority, even if procedures
or standards of proof vary in the other jurisdiction;

(6) The possession, use, prescription for use, or distribution of
controlled substances or |legend drugs in any way other than for
legitimate or therapeutic purposes, diversion of controlled substances

Code Rev/ KT: ads Oficial Print - 40 H-5132. 1/ 04



© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNNMNDNMNMNMNMNNMNPEPPRPPRPPRPPRPERPEPRPRPPREPE
N o oA WNEPE OO 0o NOOOO P WDNPE OO oo NOO O W DNPEL O

or legend drugs, the violation of any drug law, or prescribing
controll ed substances for oneself;

(7) Violation of any state or federal statute or admnistrative
rule regulating the profession in question, including any statute or
rul e defining or establishing standards of patient care or professional
conduct or practice;

(8) Failure to cooperate with the disciplining authority by:

(a) Not furnishing any papers or docunents;

(b) Not furnishing in witing a full and conplete explanation
covering the matter <contained in the conplaint filed with the
di sci plining authority;

(c) Not responding to subpoenas issued by the disciplining
authority, whether or not the recipient of the subpoena is the accused
in the proceeding; or

(d) Not providing reasonable and tinely access for authorized
representatives of the disciplining authority seeking to perform
practice reviews at facilities utilized by the |icense hol der;

(9) Failure to conply with an order issued by the disciplining
authority or a stipulation for informal disposition entered into with
the disciplining authority;

(10) Aiding or abetting an unlicensed person to practice when a
license is required;

(11) Violations of rules established by any health agency;

(12) Practice beyond the scope of practice as defined by |aw or
rul e;

(13) M srepresentation or fraud in any aspect of the conduct of the
busi ness or profession;

(14) Failure to adequately supervise auxiliary staff to the extent
that the consumer's health or safety is at risk

(15) Engaging in a profession involving contact with the public
while suffering from a contagious or infectious disease involving
serious risk to public health;

(16) Promotion for personal gain of any unnecessary or
i nefficacious drug, device, treatnent, procedure, or service;

(17) Conviction of any gross m sdeneanor or felony relating to the
practice of the person's profession. For the purposes of this
subsection, conviction includes all instances in which a plea of guilty
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or nolo contendere is the basis for conviction and all proceedings in
whi ch the sentence has been deferred or suspended. Nothing in this
section abrogates rights guaranteed under chapter 9.96A RCW

(18) The procuring, or aiding or abetting in procuring, a crimnal
abortion;

(19) The offering, undertaking, or agreeing to cure or treat
di sease by a secret nethod, procedure, treatnent, or nedicine, or the
treating, operating, or prescribing for any health condition by a
met hod, neans, or procedure which the |icensee refuses to divul ge upon
demand of the disciplining authority;

(20) The willful betrayal of a practitioner-patient privilege as
recogni zed by | aw,

(21) Violation of chapter 19.68 RCW

(22) Interference with an investigation or disciplinary proceedi ng
by wllful msrepresentation of facts before the disciplining authority
or its authorized representative, or by the use of threats or
harassnment against any patient or wtness to prevent them from
providing evidence in a disciplinary proceeding or any other |ega
action, or by the use of financial inducenents to any patient or
witness to prevent or attenpt to prevent him or her from providing
evidence in a disciplinary proceeding;

(23) Current m suse of:

(a) Al cohol;

(b) Controlled substances; or

(c) Legend drugs;

(24) Abuse of a client or patient or sexual contact with a client
or patient;

(25) Acceptance of nore than a nomnal gratuity, hospitality, or
subsidy offered by a representative or vendor of nedical or health-
rel ated products or services intended for patients, in contenplation of
a sale or for use in research publishable in professional journals,
where a conflict of interest is presented, as defined by rules of the
di sciplining authority, in consultation with the departnent, based on
recogni zed professional ethical standards.

Sec. 45. RCW 18. 130. 900 and 1986 c 259 s 14 are each amended to
read as fol |l ows:
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(1) This <chapter shall be known and cited as the wuniform
di sciplinary act.

(2) This chapter applies to any conduct, acts, or conditions
occurring on or after June 11, 1986.

(3) This chapter does not apply to or govern the construction of
and disciplinary action for any conduct, acts, or conditions occurring
prior to June 11, 1986. Such conduct, acts, or conditions nust be
construed and disciplinary action taken according to the provisions of
| aw existing at the time of the occurrence in the sanme manner as if
this chapter had not been enacted.

(4) The anendnents to chapter 18.130 RCWin sections 43 and 44 of
this act are clarifying anendnents and should not be construed as a
change in the construction and application of chapter 18.130 RCW

NEW SECTION. Sec. 46. The uniform disciplinary act provides a
uni form process for addressing acts of unprofessional conduct affecting
fifty-seven health professions regulated by the state. The
disciplinary authorities include the secretary of health and sixteen
boards and conm ssions charged with protecting the health and safety of
patients from unprofessional conduct. It is recognized nationally as
a nodel |aw and has worked well over tinme to provide uniformty and
efficiency to the disciplinary process.

The legislature finds that it is necessary to further streanline
the disciplinary process and ensure nore equitable case dispositions
anong health care providers. An efficient division of responsibilities
between the secretary of health with authority over nost prelimnary
conplaint investigations and charging decisions allows the health
professionals sitting on the boards and comm ssions to retain the final
authority on issuing findings and sanctions. These neasures wl|
ensure that investigations and charging decisions are free of any
potential conflicts of interest and that sanctions are uniform across
prof essional |ines.

The |l egislature further finds that sections 47 through 54 of this
act are not intended to change or nodify, in any way, the relationship
as it exists on the effective date of this section between boards and
conmi ssions and contractors providing services to inpaired providers.
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Sec. 47. RCW 18.130.050 and 1995 c 336 s 4 are each anended to
read as foll ows:

The disciplining authority has the foll ow ng authority:

(1) To adopt, anend, and rescind such rules as are deened necessary
to carry out this chapter;

(2) To ((+~Avestigate—all)) provide consultation and assistance with
investigations of conplaints or reports of unprofessional conduct as
defined in this chapter ((and)) as requested by the secretary. If the
secretary determnes that the conplaint involves standards of practice
or that clinical expertise is necessary, the secretary shall assure
that the board or commssion is actively involved in the investigation;

(3) To hold hearings as provided in this chapter;

((63))) (4) To issue subpoenas and adm nister oaths in connection
wi th any investigation, hearing, or proceeding held under this chapter;

((4)Y)) (5) To take or cause depositions to be taken and use ot her
di scovery procedures as needed in any investigation, hearing, or
proceedi ng held under this chapter;

((65))) (B6) To conpel attendance of w tnesses at hearings;

((66))) (7) In the course of ((+nAvestigating)) consulting and
assisting wth the investigation of a conplaint or report of
unpr of essi onal conduct, to conduct practice reviews as requested by the

secretary;

(2 | . lor i . :
L | o i . : I L , .

" i I I i ceinlini hority:))

(8) To use a presiding officer as authorized in RCW 18.130.095(3)
or the office of adm nistrative hearings as authorized in chapter 34.12
RCW t o conduct hearings. The disciplining authority shall make the
final decision regarding disposition of the |icense wunless the
disciplining authority elects to delegate in witing the final decision
to the presiding officer;

(9) To use individual nmenbers of the boards to ((direet)) provide
consultation and assistance with investigations as requested by the
secretary. However, the nenber of the board shall not subsequently
participate in the hearing of the case;

(10) To enter into contracts for professional services determ ned
to be necessary for adequate enforcenent of this chapter
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(11) To contract with Iicensees or other persons or organizations
to provide services necessary for the nonitoring and supervision of
|icensees who are placed on probation, whose professional activities
are restricted, or who are for any authorized purpose subject to
nmonitoring by the disciplining authority;

(12) To adopt standards of professional conduct or practice;

(13) To grant or deny |license applications, and in the event of a
findi ng of unprofessional conduct by an applicant or license holder, to
i npose any sanction against a license applicant or |I|icense holder
provi ded by this chapter;

(14) To designate individuals authorized to sign subpoenas and
statenents of charges;

(15) To establish panels consisting of three or nore nenbers of the
board to performany duty or authority within the board's jurisdiction
under this chapter;

(16) To review and audit the records of licensed health facilities'
or services' quality assurance commttee decisions in which a
licensee's practice privilege or enploynent 1is termnated or
restricted. Each health facility or service shall produce and make
accessible to the disciplining authority the appropriate records and
otherwise facilitate the review and audit. Information so gained shal
not be subject to discovery or introduction into evidence in any civil
action pursuant to RCW 70.41. 200(3).

Sec. 48. RCW 18.130.060 and 2001 c 101 s 1 are each anended to
read as foll ows:

In addition to the authority specified in RCW 18.130.050, the
secretary has the follow ng additional authority:

(1) To enploy such investigative, admnistrative, and clerical
staff as necessary for the enforcenent of this chapter;

(2) Upon the request of a board, to appoint pro tem nenbers to
participate as nenbers of a panel of the board in connection wth
proceedi ngs specifically identified in the request. I ndi vidual s so
appoi nted nust neet the sane mninumqualifications as regul ar nenbers
of the board. Pro tem nenbers appointed for matters under this chapter
are appointed for a termof no nore than one year. No pro tem nenber
may serve nore than four one-year terns. While serving as board
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menbers pro tem persons so appointed have all the powers, duties, and
immunities, and are entitled to the enolunents, including travel
expenses in accordance wth RCW 43.03.050 and 43.03.060, of regular
menbers of the board. The chairperson of a panel shall be a regular
menber of the board appointed by the board chairperson. Panel s have
authority to act as directed by the board with respect to all matters

(( . I ew | . on. I i . :
corplatnts—abHegattons—eharges——and—nmatters)) subject to the

jurisdiction of the board. The authority to act through panels does
not restrict the authority of the board to act as a single body at any
phase of proceedings wthin the board' s jurisdiction. Board panels may
( ( reke—+ntertm—orders—and)) 1ssue final orders and decisions wth
respect to matters and cases delegated to the panel by the board
Fi nal deci sions may be appeal ed as provided in chapter 34.05 RCW the
Adm ni strative Procedure Act;

(3) To establish fees to be paid for w tnesses, expert w tnesses,
and consultants used in any investigation and to establish fees to
W tnesses in any agency adjudicative proceeding as authorized by RCW
34. 05. 446;

(4) To conduct investigations and practice reviews ((at—the
hreetion—of—the—disetpHnrnrg—autherity)) and to issue subpoenas,
adm ni ster oaths, and take depositions in the course of conducting
those investigations and practice reviews ((at—the—direction—of—the
eh-setrpHrtrg—autherity)). The secretary nay request the consultation
and assistance of the appropriate disciplining authority, and where
standards of practice or clinical expertise is necessary, the secretary
shall assure that the board or commission is actively involved in the
i nvestigation;

(5 TJTo review results of investigations conducted under this
chapter and determ ne the appropriate disposition, which nmay include
cl osure, notice of correction, stipulations permitted by RCW
18.130.172, or issuance of a statenent of charges;

(6) To take energency action ordering summary suspension of a
license, or restriction or limtation of the license holder's practice
pendi ng proceedings by the disciplining authority;

(7) To have the health professions regul atory program establish a
system to recruit potenti al public nmenbers, to review the
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qualifications of such potential nmenbers, and to provide orientation to
t hose public nmenbers appointed pursuant to | aw by the governor or the

secretary to the boards and conmssions specified in RCW
18. 130.040(2)(b), and to the advisory comnmttees and ((eeunetts)) for

prof essi ons specified in RCW18.130.040(2)(a).

Sec. 49. RCW 18.130.080 and 1998 c 132 s 9 are each anended to
read as foll ows:

A person, including but not limted to consuners, ((H-ecensees))
license holders, corporations, organizations, health care facilities,
i npai red practitioner progranms, or voluntary substance abuse nonitoring
prograns approved by disciplining authorities, and state and | ocal
governnental agencies, may submt a witten conplaint to the

( ( ehseipHnnrg—authertty)) secretary charging a |icense holder or

applicant wth wunprofessional conduct and specifying the grounds
therefor or to report information to the ((éiserpHning—autherity))
secretary, or voluntary substance abuse nonitoring program or an
i npaired practitioner program approved by the disciplining authority,
whi ch indicates that the Iicense holder nay not be able to practice his
or her profession with reasonable skill and safety to consunmers as a
result of a nental or physical condition. If the ((diserpHning
at-hory) ) secretary det er m nes t hat t he conpl ai nt merits
investigation, or if the ((disetpHninrg—authoerity)) secretary has

reason to believe, without a formal conplaint, that a |icense hol der or

appl i cant may have engaged in unpr of essi onal conduct, t he
(( dseipHning—authoerity)) secretary shall investigate to determ ne
whet her there has been unprofessional conduct. A person who files a

conplaint or reports information under this section in good faith is
immune fromsuit in any civil action related to the filing or contents
of the conpl aint.

Sec. 50. RCW 18.130.090 and 1993 c 367 s 1 are each anended to
read as foll ows:

(1) If the ((éisetpbninrg—authertty)) secretary determ nes, upon
investigation, that there is reason to believe a violation of RCW
18.130. 180 has occurred, a statenment of charge or charges ((shalt)) may
be prepared and served upon the license holder or applicant at the
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earliest practical time. The statenent of charge or charges shall be
acconpanied by a notice that the |icense holder or applicant may
request ((a—heartng)) an adjudicative proceeding to contest the charge
or charges.

(a) The license holder or applicant nust file a request for
((hear+ng)) an adjudicative proceeding with the disciplining authority
within twenty days after being served the statenent of charges.

Nothing in this section precludes the |license holder and the
disciplinary authority from engaging in settlement negotiations and
resolving the matter through a settlenent. If the twenty-day limt

results in a hardship upon the |icense holder or applicant, he or she
may request for good cause an extension not to exceed sixty additional
days. |If the disciplining authority finds that there is good cause, it
shal | grant the extension.

(b) The failure to request ((a—heartng)) an adjudicative proceedi ng
constitutes a default((—whereupen)). The disciplining authority may
then enter a decision on the basis of the facts available to it.

(2) As an alternative to filing a statenent of charge or charges,
the secretary may issue to a license holder or applicant a witten
notice of action identifying the allegations and proposed sanction,
except revocation, authorized under RCW 18.130.160. The notice shal
state the reasons for the action. The notice shall be sent to the

license holder or applicant by certified mail, wth return receipt
request ed.

(a) The applicant or license holder has the right to an
adj udi cative proceeding. If an adjudicative proceeding is requested,

the action will be of no effect, other than to identify the all egations
and proposed sanctions. The license holder or applicant nust file a
request for an adjudicative proceeding with the disciplining authority
within thirty days after being served the action. If the thirty-day
limt results in a hardship upon the license holder or applicant, he or
she may request for good cause an extension not to exceed sixty
addi tional days. If the disciplining authority finds that there is
good cause, it shall grant the extension.

(b) I'n the event no request for an adjudicative proceeding is filed
within the tinme allowed by (a) of this subsection and the departnent
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has received the return receipt fromthe certified nmailing, the action

becones effective.

(c) In the event that the license holder can show good cause for
failure to receive and reply to the witten notice of action and
proposed sanction, the license holder may petition for reconsideration

of the disciplinary action and inposed sanction and may request an
adj udi cative proceeding up to one year followng the issuance of the
initial witten notice of charge and proposed sancti on.

(3) If ((aheartng)) an adjudicative proceeding is requested, the
time of the ((heartng)) adjudicative proceeding shall be fixed by the
disciplining authority as soon as convenient, but the ((hearirg))
adj udi cative proceeding shall not be held earlier than thirty days
after service of the charges or notice of action upon the license
hol der or applicant.

Sec. 51. RCW 18.130.160 and 2001 c 195 s 1 are each anended to
read as foll ows:

Upon a finding, after hearing, that a |icense holder or applicant
has comm tted unprofessional conduct or is unable to practice wth
reasonabl e skill and safety due to a physical or nental condition, the
disciplining authority may issue an order providing for one or any
conbi nati on of the foll ow ng:

(1) Revocation of the license;

(2) Suspension of the license for a fixed or indefinite term

(3) Restriction or limtation of the practice;

(4) Requiring the satisfactory conpletion of a specific program of
remedi al education or treatnent;

(5) The nmonitoring of the practice by a supervisor approved by the
di sci plining authority;

(6) Censure or reprimnd,

(7) Conpliance with conditions of probation for a designated period
of tine;

(8) Paynent of a fine for each violation of this chapter, not to
exceed five thousand dollars per violation. Funds received shall be
pl aced in the health professions account;

(9) Denial of the license request;

(10) Corrective action;
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(11) Refund of fees billed to and collected fromthe consuner;

(12) A surrender of the practitioner's license in lieu of other
sanctions, which nust be reported to the federal data bank.

Except as otherw se provided in section 54 of this act, any of the
actions under this section may be totally or partly stayed by the
di sciplining authority. In determ ning what action is appropriate, the
disciplining authority nust first consider what sanctions are necessary
to protect or conpensate the public. Only after such provisions have
been made may the disciplining authority consider and include in the
order requirenments designed to rehabilitate the |icense holder or

appl i cant. All costs associated with conpliance with orders issued
under this section are the obligation of the license holder or
appl i cant.

The |icensee or applicant may enter into a stipulated disposition
of charges that includes one or nore of the sanctions of this section,
but only after a statenment of charges has been issued and the |icensee
has been afforded the opportunity for a hearing and has el ected on the
record to forego such a hearing. The stipulation shall either contain
one or nore specific findings of unprofessional conduct or inability to
practice, or a statenment by the |icensee acknow edgi ng that evidence is
sufficient to justify one or nore specified findings of unprofessional
conduct or inability to practice. The stipulation entered into
pursuant to this subsection shall be considered formal disciplinary
action for all purposes.

Sec. 52. RCW 18. 130. 170 and 1995 ¢ 336 s 8 are each anended to
read as fol |l ows:

(1) I'f the ((éiserpHningauthority)) secretary believes a |license

hol der or applicant may be unable to practice with reasonable skill and
safety to consuners by reason of any nental or physical condition, a

statenment of charges in the name of the ((éisetpHning—authority))

secretary shall be served on the |icense holder or applicant and notice

shall also be issued providing an opportunity for a hearing. The
hearing shall be |limted to the sole issue of the capacity of the
license holder or applicant to practice with reasonable skill and
safety. If the disciplining authority determnes that the license
hol der or applicant is unable to practice with reasonable skill and
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safety for one of the reasons stated in this subsection, the
di sciplining authority shall inpose such sanctions under RCW 18. 130. 160
as is deened necessary to protect the public.

(2)(a) In investigating or adjudicating a conplaint or report that
a license hol der or applicant may be unable to practice with reasonabl e
skill or safety by reason of any nental or physical condition, the
(( dseipHning—autherity)) secretary may require a |license hol der or
applicant to submt to a nental or physical exam nation by one or nore
licensed or certified health professionals desighated by the

((diseiptining—authority)) secretary. The license hol der or applicant
shall be provided witten notice of the ((dserpHntng—autherity-s))

secretary's intent to order a nental or physical exam nation, which
notice shall include: (i) A statenent of the specific conduct, event,
or circunstances justifying an examnation; (ii) a summary of the
evidence supporting the ((disetpHnrnrg—autherity-s)) secretary's
concern that the license holder or applicant may be unable to practice
with reasonable skill and safety by reason of a nental or physical
condition, and the grounds for believing such evidence to be credible
and reliable; (iii) a statenment of the nature, purpose, scope, and
content of the intended exam nation; (iv) a statenment that the |icense
hol der or applicant has the right to respond in witing within twenty

days to chal l enge the ((é&isetpHninrgautherity—s)) secretary's grounds

for ordering an exam nation or to challenge the manner or form of the

exam nation; and (v) a statenent that if the Ilicense holder or
applicant tinely responds to the notice of intent, then the I|icense
hol der or applicant will not be required to submt to the exam nation

while the response is under consideration.

(b) Upon subm ssion of a tinely response to the notice of intent to
order a nental or physical exam nation, the license holder or applicant
shall have an opportunity to respond to or refute such an order by
subm ssion of evidence or witten argunent or both. The evidence and
witten argunent supporting and opposing the nental or physical
exam nation shall be reviewed by either a panel of the disciplining
authority nenbers who have not been involved wth the allegations
against the license holder or applicant or a neutral decision nmaker
approved by the disciplining authority. The review ng panel of the
disciplining authority or the approved neutral decision nmaker may, in
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its discretion, ask for oral argument fromthe parties. The review ng
panel of the disciplining authority or the approved neutral decision

maker shall prepare a witten decision as to whether: There is
reasonabl e cause to believe that the |license hol der or applicant may be
unable to practice with reasonable skill and safety by reason of a

mental or physical condition, or the manner or form of the nental or
physi cal exam nation is appropriate, or both.

(c) Upon receipt by the ((disetrpHnrng—authertty)) secretary of the
witten decision, or wupon the failure of the Ilicense holder or
applicant to tinely respond to the notice of intent, the ((éiserpHning
atthoerity) ) secretary may issue an order requiring the license hol der
or applicant to undergo a nental or physical exanm nation. Al l such
mental or physical exam nations shall be narrowmy tailored to address
only the alleged nental or physical condition and the ability of the

license holder or applicant to practice with reasonable skill and
safety. An order of the ((é&isetpHrntngautherity)) secretary requiring
the license holder or applicant to undergo a nental or physical
exam nation is not a final order for purposes of appeal. The cost of
the exam nations ordered by the ((é+setpHning—autherity)) secretary
shall be paid out of the health professions account. In addition to

any exam nations ordered by the ((d+setrptning—autherity)) secretary,

the licensee may submt physical or nental exam nation reports from
licensed or certified health professionals of the Iicense holder's or
applicant's choosi ng and expense.

(d) If the disciplining authority finds that a |icense hol der or
applicant has failed to submt to a properly ordered nental or physical
exam nation, then the disciplining authority may order appropriate
action or discipline under RCW 18.130.180(9), unless the failure was
due to circunstances beyond the person's control. However, no such
action or discipline may be inposed unless the |icense holder or
applicant has had the notice and opportunity to challenge the
( ( seipHnnrg—authoer+ty-s)) secretary's grounds for ordering the
exam nation, to challenge the manner and form to assert any other
defenses, and to have such chal |l enges or defenses considered by either
a panel of the disciplining authority nenbers who have not been
involved with the allegations against the |icense holder or applicant
or a neutral decision nmaker approved by the disciplining authority, as
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previously set forth in this section. Further, the action or
discipline ordered by the disciplining authority shall not be nore
severe than a suspension of the |icense, certification, registration or
application until such tine as the |license hol der or applicant conplies
with the properly ordered nental or physical exam nation.

(e) Nothing in this section shall restrict the power of ((a
eh-setpHn-rg—authertty)) the secretary to act in an energency under RCW
34.05.422(4), 34.05.479, and ((48—3136-0506(4A)) 18.130.060(6).

(f) A determnation by a court of conpetent jurisdiction that a
license holder or applicant is nentally inconpetent or nmentally ill is
presunptive evidence of the license holder's or applicant's inability
to practice with reasonable skill and safety. An individual affected
under this section shall at reasonable intervals be afforded an
opportunity, at his or her expense, to denonstrate that the individual
can resunme conpetent practice with reasonable skill and safety to the
consuner.

(3) For the purpose of subsection (2) of this section, an applicant
or license holder governed by this chapter, by making application,
practicing, or filing a license renewal, is deenmed to have given
consent to submt to a nental, physical, or psychol ogi cal exam nation
when directed in witing by the ((éisetpHning—autherity)) secretary
and further to have waived all objections to the adm ssibility or use
of the exam ning health professional's testinony or exam nation reports

by the ((éiserpHntng—authoerity)) secretary on the ground that the

testinmony or reports constitute privileged conmunicati ons.

Sec. 53. RCW 18.130.172 and 2000 c¢c 171 s 29 are each anmended to
read as foll ows:

(1) Except for those acts of unprofessional conduct specified in
section 54 of this act, prior to serving a statenment of charges under
RCW 18. 130. 090 or 18.130.170, the ((d+setrptHnary—authority)) secretary
may furnish a statenment of allegations to the l|licensee or applicant
along with a detailed summary of the evidence relied upon to establish
the allegations and a proposed stipulation for informal resolution of
the allegations. These docunents shall be exenpt from public
di sclosure until such tinme as the allegations are resolved either by
stipulation or otherw se.
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(2) The ((éisetrpHnary—autherity)) secretary and the applicant or

licensee nmay stipulate that the allegations nmay be disposed of
informally in accordance with this subsection. The stipulation shall
contain a statement of the facts leading to the filing of the
conplaint; the act or acts of wunprofessional conduct alleged to have
been commtted or the alleged basis for determ ning that the applicant

or licensee is unable to practice with reasonable skill and safety; a
statenment that the stipulation is not to be construed as a finding of
ei t her unpr of essi onal conduct or inability to practice; an

acknow edgenent that a finding of unprofessional conduct or inability
to practice, if proven, constitutes grounds for discipline under this
chapter; and an agreenent on the part of the licensee or applicant that
t he sanctions set forth in RCW 18. 130. 160, except RCW 18.130.160 (1),
(2), (6), and (8), may be inposed as part of the stipulation, except
that no fine may be inposed but the |licensee or applicant may agree to
rei mburse the ((disetpHnary—authority)) secretary the costs of
investigation and processing the conplaint up to an anount not
exceedi ng one thousand dollars per allegation; and an agreenent on the
part of the ((éisetpHnrary—authority)) secretary to forego further
di sciplinary proceedings concerning the allegations. A stipulation
entered into pursuant to this subsection shall not be considered fornal
di sci plinary action.

(3) If the licensee or applicant declines to agree to disposition
of the charges by neans of a stipulation pursuant to subsection (2) of
this section, the ((éiseipHhary—authority)) secretary may proceed to
formal disciplinary action pursuant to RCW 18. 130. 090 or 18.130. 170.

(4) Upon execution of a stipulation under subsection (2) of this
section by both the licensee or applicant and the ((éisetptnary

atthoer+ty)) secretary, the conplaint is deened di sposed of and shal
becone subject to public disclosure on the sane basis and to the sane

extent as other records of the ((é+setpHnary—autherity)) secretary.
Shoul d the licensee or applicant fail to pay any agreed rei nbursenent
within thirty days of the date specified in the stipulation for
paynment, the ((éiserptHnary—authority)) secretary may seek collection
of the anpbunt agreed to be paid in the sane manner as enforcenent of a
fine under RCW 18. 130. 165.
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NEW SECTION. Sec. 54. A new section is added to chapter 18.130
RCWto read as foll ows:

(1) The disciplining authority shall revoke the license of a
license holder who is found to have commtted three acts of
unprof essi onal conduct from the followng list in any conbination
within a ten-year period:

(a) Any act defined in RCW 18.130.180(4) that causes or
substantially contributes to the death of or severe injury to a patient
or creates a significant risk of harmto the public;

(b) Any act defined in RCW 18.130.180(6);

(c) Any act defined in RCW 18.130.180(7) that causes or
substantially contributes to the death of or severe injury to a patient
or creates a significant risk of harmto the public;

(d) Any act defined in RCW 18.130.180(17);

(e) Any act defined in RCW 18.130.180(23) that causes or
substantially contributes to the death of or severe injury to a patient
or creates a significant risk of harmto the public;

(f) Any act of abuse to a client or patient as defined in RCW
18. 130. 180(24); and

(g) Any sexual contact with a client or patient as defined in RCW
18. 130. 180( 24).

(2) For purposes of determ ning whether a license holder is found
to have commtted three acts of unprofessional conduct for purposes of
this section:

(a) Under subsection (1)(g) of this section, one or nore acts with
one patient or client that are charged as part of one statenent of
charges shall be considered one act of unprofessional conduct; and

(b) Under subsection (1)(a) through (f) of this section, each
i ncident of unprofessional conduct shall be considered one act of
unpr of essi onal conduct.

(3) A finding of mtigating circunstance for an act of
unprof essi onal conduct may be issued and, except for (a) of this
subsection, applied one tine for any |license holder or applicant for a
license, and if so, that finding of unprofessional conduct shall not
count as one of the three that triggers a license revocation for
pur poses of this section. A finding of mtigating circunstances under
(a) of this subsection may be issued and applied as nmany tinmes as the
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license holder neets the criteria for such a finding and shall not
count as one of the three findings that triggers the revocation of a
license for the purposes of this section. Except for (a) of this
subsection, after a finding of mtigating circunstances is issued and
applied, no subsequent findings under this section may consider any
mtigating circunstances. The followng mtigating circunstances nmay
be consi dered:

(a) For subsection (1)(a) of this section, the act involved a high-
ri sk procedure, there was no lower-risk alternative to that procedure,
the patient was infornmed of the risks of the procedure and consented to
it anyway, and prior to the institution of disciplinary actions the
i cense hol der took appropriate renedi al neasures;

(b) There is a strong potential for rehabilitation of the |license
hol der; or

(c) There is a strong potential for renedial education and training
to prevent future harmto the public.

(4) Nothing in this section Ilimts the authority of the
disciplining authority to revoke a |license or take other disciplinary
action when the license holder has commtted only one or two acts of
unpr of essi onal conduct instead of three.

Sec. 55. RCW 18. 130. 190 and 2003 c 53 s 141 are each amended to
read as foll ows:

(1) The secretary shall investigate conplaints concerning practice
by unlicensed persons of a profession or business for which a license
is required by the chapters specified in RCW 18.130. 040. In the

investigation of the conplaints, the secretary shall have the sane
authority as provided the secretary under RCW 18.130.050 and
18. 130. 060.

(2) The secretary may issue a notice of intention to issue a cease
and desi st order to any person whomthe secretary has reason to believe
is engaged in the unlicensed practice of a profession or business for
which a Ilicense is required by the chapters specified in RCW
18. 130. 040. The person to whom such notice is issued nay request an
adj udi cative proceeding to contest the charges. The request for
hearing nust be filed within twenty days after service of the notice of
intention to issue a cease and desist order. The failure to request a
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hearing constitutes a default, whereupon the secretary may enter a
per mmnent cease and desi st order, which may include a civil fine. Al
proceedi ngs shall be conducted in accordance with chapter 34.05 RCW

(3) If the secretary nmakes a final determ nation that a person has
engaged or is engaging in unlicensed practice, the secretary may issue
a cease and desist order. In addition, the secretary may inpose a
civil fine in an anount not exceedi ng one thousand dollars for each day
upon which the person engaged in unlicensed practice of a business or
profession for which a license is required by one or nore of the
chapters specified in RCW 18. 130. 040. The proceeds of such fines shal
be deposited to the health professions account.

(4) If the secretary nmakes a witten finding of fact that the
public interest wll be irreparably harned by delay in issuing an
order, the secretary nmay issue a tenporary cease and desi st order. The
person receiving a tenporary cease and desist order shall be provided
an opportunity for a pronpt hearing. The tenporary cease and desi st
order shall remain in effect until further order of the secretary. The
failure to request a pronpt or regqularly schedul ed hearing constitutes
a default, whereupon the secretary nmay enter a pernmanent cease and
desi st order, which may include a civil fine.

(5) Neither the issuance of a cease and desi st order nor paynent of
a civil fine shall relieve the person so practicing or operating a
busi ness without a license fromcrimnal prosecution therefor, but the
remedy of a cease and desist order or civil fine shall be in addition
to any crimnal liability. The cease and desist order is conclusive
proof of unlicensed practice and may be enforced under RCW 7.21. 060.
This met hod of enforcenent of the cease and desist order or civil fine
may be used in addition to, or as an alternative to, any provisions for
enforcenent of agency orders set out in chapter 34.05 RCW

(6) The attorney general, a county prosecuting attorney, the
secretary, a board, or any person may in accordance with the |aws of
this state governing injunctions, maintain an action in the name of
this state to enjoin any person practicing a profession or business for
which a license is required by the chapters specified in RCW 18.130. 040
wi thout a license from engaging in such practice or operating such
business until the required license is secured. However, the
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injunction shall not relieve the person so practicing or operating a
busi ness without a license fromcrimnal prosecution therefor, but the
remedy by injunction shall be in addition to any crimnal liability.

(7)(a) Unlicensed practice of a profession or operating a business
for which a license is required by the chapters specified in RCW
18. 130. 040, unless otherwi se exenpted by law, constitutes a gross
m sdeneanor for a single violation.

(b) Each subsequent violation, whether alleged in the same or in
subsequent prosecutions, is a class C felony punishable according to
chapter 9A. 20 RCW

(8 Al fees, fines, forfeitures, and penalties collected or
assessed by a court because of a violation of this section shall be
remtted to the health professions account.

PART V - M SCELLANEQUS

NEW SECTION. Sec. 56. Sections 14 and 15 of this act expire July
1, 2006.

NEW SECTION. Sec. 57. Sections 18 through 23 of this act
constitute a new chapter in Title 48 RCW

NEW SECTI ON. Sec. 58. Sections 31 through 38 of this act expire
Decenber 31, 2010.

NEW SECTION.  Sec. 59. Section 33 of this act takes effect July 1,
2004.

NEW SECTION. Sec. 60. Section 55 of this act takes effect January
1, 2005.

NEW SECTION. Sec. 61. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.
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1 NEW SECTION. Sec. 62. Part headings used in this act are not any
2 part of the law "

3 Correct the title.
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